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David Wemyſs, eldeſt ſon of the deceaſed 


dhe following proviſions were made in favour of the wife, and 
the iſſue to be procreated between them. 
The ſaid James Wemyſs binds and obliges him to have 
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Wemyſs tenant in Caſſingray, and of James, A- 
lifon, Iſabel, Eliſabeth, and Catharine Wemyſs, 


the younger children of the ſaid deceaſed James 
_ Wemyls, 


1 


* 8 


5 The PETI 7 ION of Eliſabeth Tod,  withow of 


the ſaid deceaſed _ . 


AMES WEMrYss, renant in Caſſingray, now deceaſed, was 


married in 1730, to Eliſabeth Tod, the petitioner, with 


whom he received 1000 merks of tocher; and by the 
contract of marriage entered into upon that A Fran 


in readineſs, of his own proper means and money, the ſum 
of 2000 merks Scots money; which, with the ſum of 1000 
merks of tocher after.mentioned, making together the ſum 
of 3000 merks, the ſaid James Wemyſs binds and obliges 


him to ware, beltow, lay forth, and employ, 1n reſpon- 
fible 
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& James Wemylſs binds and obhges him to provide and ſe- 
cure the ſame to himſelf in liferent, and the bairns lawfully 
to be procreate of the ſaid marriage in fee; which failing, 
the ſaid James Wemyſs, his own neareſt heirs, executors, 
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* after the diſſolution of the ſaid marriage, with annualrent 


thereof during the not payment: And ficklike he obliges 


© 
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ſible mens hands, or 1 well-holding lands, for annual- 


rents, and good ſecurity to be had therefor; and to take 


the rights and ſecurities thereof to himſelf, and the ſaid 
Eliſabeth Tod, his ſpouſe, and longeſt liver of them two, 
in conjunct fee and lifere t, and the heirs and bairns law- 


fully to be procreated of the {aid marriage between them, 
in fre,” &c. 


And whatever lands, heritage, goods and gear, {hall hap- 


pen to be conqueſſed and acquired during the marriage, the ſaid 


and aſſignees.“ 
* And it is hereby expreſsly Ripulared and agreed to by 
both parties, That if it happens the ſaid marriage to be 
diſſolved by the deceaſe of the ſaid Eliſabeth Tod, and that | 
there be no children procreate and exiſting the time of the 


diſſolution thereof; then, and in that caſe, the ſum of 
merks of the foreſaid 3000 merks to fall, appertain, and 


accreſce, to the neareſt heirs, executors, and aſhgnees, of the 


aid Eliſabeth Tod; and the remainder of the ſaid 3000 | 


merks to the ſaid James Wemyſs, bis heirs, Executors, and 
aſſignees. 

7 ; ay in caſe it ſhall happen the ſaid marriage to be diſ- 
ſolved by the deceaſe of the ſaid James Wemyſs, then, and in 


that al the ſaid James Wemyſs is obliged, as by thir pre- 
ſents he binds and obliges him, his heirs, &c. to content 
and pay to the ſaid Eliſabeth Tod, her heirs, executors, or 


aſſignees, the ſum of 1000 merks Scots money; and that at 
and againſt the firſt term of Whitſunday or Martinmas next 


him, and his foreſaids, to pay yearly to the faid Eliſabeth 


Tod, in caſe the ſurvive him as faid is, ſuch an annual- 
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* rent as by law ſhall correſpond to the principal ſum of 
« 500 merks, beginning the firſt year's payment thereof at 
the firſt legal term next after the deceaſe of the ſaid 
james Wemy ſs, &c. All which proviſions in her favour 
Mt to ſubſiſt, whether there be bairns of the marriage or 
* mot.” 

And in like manner, the ſaid James Wemyſs hereby diſ- 
* pones to his ſaid promiſed ſpouſe, in caſe ſhe ſurvive and 


| «© outlive him, allenarly, an Juſt and equal half of what 


bs houſehold-pleniſhing ſhall be in common betwixt them, 


| *© in caſe there be no children procreate and exiſting: But 
| 60 


| © if there happens to be children, ane or mae, he hereby re- 
| © ftrits her to an equal third of the haill.” | 

Ihe forefaid proviſions were extremely rational and ſuitable 
to the circumſtances of the parties at the time, and were 


plainly intended to be in full of every thing; though, as 
the contract appears to have been wrote by an unſkilful coun- 
| try-writer, the uſual clauſe, declaring the ſame to be in full 


of all her legal claims, is omitted. 


The contract bears to be entered into between the parties - 


cc 


| following, viz. © James Wemyſs tenant in Bogie, on the one 


part, and Eliſabeth Tod, lawful daughter to James Tod te- 
| © nant in Gilſton, with ſpecial advice and conſent of her 
* {aid father, and the ſaid James Tod, as taking full burden 
* in and upon him for his ſaid daughter, on the other part, 
It was accordingly ſigned 
by James Wemyſs and James Tod ; but.the bride” 8 ſubſeription 


in manner ſubſequent,” &c. 


does not appear at it, 


James Wemyſs, baviog proved ſucceſsful as a farmer, made 


a ſmall purchaſe of land, which he ſettled upon his eldeſt 
ſon in fee; and he alſo, at his death, which happened in May 
1766, left about L. 2000 Sterling in money and moveables, 


and a current tack of the farm of Caſſingray, conceived to 
himſelf, and his heirs and aſſignees, of no higher degree 


4 chan himſelf, and for whom he {hould be anſwerable. . 


 "_ : 
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Having died without any other ſettlement, the petitioner 
became very unreaſonable in her demands; and likewiſe ſtir- 
red up her younger children againſt the reſpondent. She, 
on the one hand, inſiſted, That as ſhe had not ſigned the 


marriage- contract, ſhe was not bound by it, but was at li- | 


berty to betake herſelf to her legal . of terce and jus re- 
lite: on the other hand, ſhe made the younger children 
inſiſt, That the contract was good guoad them; and that the 
whole ſubject, being conqueſt, they were all intitled to an 
equal ſhare, as joint heirs of proves under the marriage- 
n 

The reſpondent, the eldeſt ſon, naturally continued the 


poſſeſſion of the farm, and of courſe had the interim cuſtody | 


2 care of his effects; but he did every thing in his power 
to accommodate the petitioner, and his younger brothers 
and ſiſters, and to bring about a reaſonable ſettlement with 
them. The petitioner ſtill continued to live in family with 
him; and to appearance they ſeemed to be in good terms; 


but as ſhe inſiſted to have the matter determined by law, a | 


proceſs was commenced in the name of her and the younger 


children, inſiſting in the contradictory concluſions above men- 
tioned, viz. That the contract was null guoad the wife, and 


at the ſame ume Ng as to the intereſt of the younger 5 
children. 


The reſpondent, on the other hand, contended, That the 


5 contract behoved either to be null in totum, or good i in totum : 


Nov. 17.1768 upon which point the following interlocutor was, of this date, 


Jan. 1 1769. 


pronounced by your Lordſhips. Find the contract of mar- 
riage betwixt James Wemyſs and Eliſabeth Tod, 1n reſpet | 
„of. the ſubſequent marriage betwixt them, ſubſiſting and 
obligatory upon all parties, viz. upon David Wempy ſs, up- 
on the widow, and upon the younger children; and remit 
to the Ordinary to proceed accordingly. 1 
| Thereafter the Lord Ordinary, of this date, © found, That 

” nes Wemy ts, the father, had a power of divifion ; and 
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« having exerced that power, by taking the fee of the lands 
* of Lathallan, in favour of the defender, his fon, the ſame 
« does belong to him: Find, That the tack of the lands of 
40 * Caſfingray 1 is diviſible, and does belong to the purſuers, the 


« younger children, equally.” As to the L. 2000 of money 
and moveables, it was not 2 that the children were in- 
titled thereto. 

By the foreſaid judgements, it was aſcertained, in the firft 
place, That the marriage- contract was binding upon all par- 
ties; 2do, That the younger children had a right, in terms 


of the contract, to every thing, except the land- eſtate, which 
was purchaſed by the father, and taken to the reſpondent 


nominat im in fee; and the only remaining diſpute is with the 
now petitioner, who inſiſts, 


charged. 


Dpon this point, the Lord Monboddo 3 upon 
adviſing memorials, of this date, pronounced the following Mar. 2. 1769. 3 


interlocutor. Finds, That Eliſabeth Tod not having diſ- 
* charged her jus relictæ, is ſtill intitled to the ſame, over and 
* above the proviſions in her contract of marriage; and that 


“ therefore ſhe has right to a free third of the moveables, 


after deduction of a thouſand merks, which ſhe has right 
© to by the eontract; and of a third of the houſehold pleniſh- 


„ ing, provided to her likewiſe by the contract of marriage; 


„ and decerns accordingly.” 
And upon adviſing repreſentation and anſwers, his Lord- 


ſhip, of this date, pronounced the following interlocutor. Mar, 2. no. 
FT be Lord Ordinary having conſidered this repreſentation, 
„ with the anſwers, finds, That by the common law of Scot- 


% land, as well as by the ſtatute 1681, a wife is intitled to 
« her jus relictæ, unleſs ſhe has diſcharged i it, whatever other 
5 proviſions * be made in her favour: Finds, That in 


B SD ſuch 


4 ainſt her whole children, 
That ſhe is intitled to her legal proviſion of third of move- 

ables, as well as to the conventional proviſions in the mar- 

riage-contract, the ſame not . been expreſsly dif- 


* 
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ſuch a caſe, it is not the buſineſs of a judge to divine, whe- 
ther the diſcharge was omitred intentionally, or-by inad- 
vertency ; and that though in this caſe it may appear 
more rational, that the wife, in conſideration of the parti- 
cular proviſions made both to herſelf and to her neareſt of 
kin, fhould have diſcharged her jus relictæ, it does not be- 
long to the office of a judge, to ſupply ſuch defects, and to 
make contracts for the parties that they have not made for 
themſelves ; therefore refuſes the defire of the repreſenta- 
tion, and adheres to his former interlocutor.” 

But upon adviſing a petition for the now reſpondent, with 


| Aug, 4 1770. anſwers, your Lordſhips, of this date, pronounced the fol- 


lowing interlocutor. The Lords having adviſed this peti- 
* tion, with the anſwers, find, That in this caſe Eliſabeth 
© Tod is not intitled to claim her jus relifte over and above 


the provifions in her contract of marriage; and remit to 


the Ordinary to proceed accordingly.” 
The petition now to be anſwered, reclaims againſt the fore- 


ſaid interlocutor ; and although the petition is long and ela- 3 | 
| borate, it will be unneceſſary to trouble your Lordſhips with | 
A long argument, as the real merits of the queſtion falls with- | 


in a narrow compaſs. 


In conſidering this caſe, the reſpondent will avoid enter- 
ing into the queſtion, Whether by the common law of Scot- 


land, independent of the ſtatute 1681, a conventional provi- 


fion in a marriage-contrat did bar the wife from claiming a 
terce out of her huſband's lands? It, with ſubmiſſion, appears | 
to be founded in ſound ſenſe and reaſon, that a wife, inde= 
pendent of any ſtatute, ſhould not be allowed to claim both. 
It is a general rule of law, That proviſio hominit tollit provifee 
onem legit. The terce is that proviſion which the a hath 


given to the wife out of the eftate of her huſband, 


tract do ſtipulate a certain proviſion for the foreſaid purpoſe, 


as a 
fund for her aliment and ſubſiſtence, in the event of his pre- 


deceaſe; and therefore, when the parties in a marriage-con- 


3 ; 
and what the bride and her friends do conſider to be ſuitable 
to the rank and circumſtances of the parties, it is ſcarce con- 
ſiſtent with reaſon to ſuppoſe, that the contracting parties 


meant or underſtood, that the wife ſhould be intitled, over 
and above the conventional proviſion, to claim a terce of her 


huſband's eſtate. This indeed is clearly the language of the 
ſtatute 1681. It ſeems to ſuppoſe, that it was owing to the 
ignorance or inadvertency of the writers of marriage-ſettle- 
ments, that the conventional provifion was not declared to be 


| in ſatis faction of the legal orien of a terce ; and it was to 


correct an undue advantage from being taken of huſbands, 
contrary to the real meaning and intendment of the parties, 


at the time of entering into the contract, that the ſtatute was 


| made. And when that is the caſe, the reſpondents do, with 
ſubmiſſion, apprehend, that although the ſtatute 1681 were to 
be conſidered as a correctory law, it ought not to be narrow- 
| ed, but ought rather to receive an extenſive and beneficial 
| conſtruction. 1 
And if che foreſaid ſtatute is founded i in ſound ſenfe and 
reaſon, and in the preſumed will of the contracting parties in 
| marriage-ſettlements, there ſeems, with ſubmiſſion, the ſame 
| reaſon, why the law ſhould have been extended to the jus re- 
_ lifle, as well as to the terce. The reſpondents will be par 
doned to ſay, that it is a moſt whimfical reaſon that is aſſign- 
ed in the petition, why the ſtatute was not extended to = 
jus relifte, viz. That the terce was a burden upon the eftate of 
the huſband : whereas the j Jus relictæ was the proper eſtate of 


1 the wife. The diſtinction truly lies more in words than in 
| reality. The j jus relifte is in reality as much a burden upon 


the eſtate of the huſband, as the terce: for although it is un- 
derſtood to be the wife's ſhare of the goods in communion, 
yet in reality ſhe has no right of property in his effects white 
he lives. He can ſpend every ſhilling of the funds out of 
which the jus relictæ is claimible. The whole are affectable 
for his debrs ; : and if he {bould convert the ſame into heri- 


table 
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table ſubjects, whether lands or bonds, bearing inte eſt, if a 
fraudulent intention cannot be alledged, the wife's claim will 
be totally fruſtrated : ſo that the only reaſon which can with 
any juſtice be aſſigned, why the ſtatute 1681 was totally 
filent as to the jus relictæ, ſeems to be this, That at that 
period it was not an object of the legiſlature's attention, 
and on that account had eſcaped their obſervation, as move- 
able eſtates were then of little value, conſiſting generally of 
nothing elſe than the houſehold furniture, and perhaps ſome 
little ſtocking. 1 GR CCC 

The reſpondents have mentioned theſe things to your Lord- 
ſhips, in order to ſhew, that claims of this kind are intitled 
to no degree of favour. They may be juſtly ſaid, agreeable 
to the preamble of the ſtatute 1681, to take their riſe from 
the ignorance and inadvertency of writers, in not declaring 
the conventional proviſions to be in full of all the wife's legal 
proviſions; as it can ſcarce be doubted, that when, in a mar- 
riage · contract,. a proviſion is ſtipulated for the wife's aliment 


And ſubſiſtence, in the event of her huſband's predeceaſe, that 


it was the intendment of parties, that it ſhould be in full of 
all ſhe could claim out of her huſband's eſtate. But theſe 


general topics it is unneceſſary to infiſt upon; becauſe the 


reſpondents do, with ſubmiſſion, apprehend, that, upon a fair 
and a juſt conſtruction of the marriage-contraQt in queſtion, 
the petitioner's jus relictæ is clearly cut off; and upon that 


ground it was, that the interlocutor reclaimed againſt was | D 


pronounced. * ee 

It is an eſtabliſhed rule in law, That all contracts muſt be 
conſtructed according to what appears to have been the in- 
tendment of the contracting parties; and therefore, though 


in general it were admitted, that a wife may claim the jus re- T 


lite over and above her conventional proviſions, where there 
is nothing in the marriage- contract from which the will of 
the contracting parties to the contrary can be gathered ; yer 
where it appears from the contract itſelf, that the whole of 

= the 


1 
the wife's legal claims, as well thoſe affecting the real as the 
perſonal eſtate, were under view, and were meant to be ſatiſ- 
fied by the proviſions ſettled upon her, your Lordſhips ſure- 
ly would not think yourſelves at liberty, contrary to the clear 
will of parties, to allow her to take, not only what was thus 


| ſettled upon her, but likewiſe what the law would have given 


ber, if nothing at all had been ſettled. It appears not only 
from the reaſon of the thing, but from various deciſions of 
the court, that an implied or virtual diſcharge has as ſtrong 
an effect, as a diſcharge conceived in the moſt explicit terms. 

In the preſent caſe, it is impoſſible to doubt that the whole 


of the wife's legal claims were under the view of parties at 


the time. The contract not only ſtipulates a certain ſum to 
be paid yearly to the wife during her life, which may be ſup- 
| poſed to be in place of the-yearly proviſion ſhe would be in- 
titled to out of her huſband's heritage, but a farther ſum is 
likewiſe made payable to her the next term after her huſband's 


'  deceaſe, which can bear no other conſtruction than a liqui- 


dation of that uncertain claim which ariſes to a wife upon 

her huſband's deceaſe out of his moveabless 
| And it is extremely material to obſerve, that this contract 
not only ſtipulates certain proviſions in favour of the wife, in 
the event of her ſurvivance, but likewiſe gives a ſum of mo- 
ney to her neareſt in kin, in the event of her. predeceaſe. If 


the terce claimable by the wife out of her huſband's heritage 


had only been in view, the whole proviſions would naturally 
have been conceived in favour of the wife perſonally, and 
would have been adapted ſolely to the event of her outliving 
her huſband ; but when a ſum is ſtipulated to her neareſt of 
kin, in the event of her predeceaſe, this can bear no other 
conſtruction than that it was meant to come in place of that 
claim, which, from the communion of goods, ariſes to the 
_ wife's neareſt of kin out of the moveables, when there is n 
ſpecial ſettlement. | EE 
It is plain from the foreſaid clauſe, that both the wife's 
ES 1 „„ Es claim 
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claim of terce, and her claim jure rehdte, were under view, 
and were meant to be ſuperſeded by the conventional provi- 
ſion: and it was upon this principle that your Lordſhips, in 
the caſe of Margaret Crawfurd contra Hog, 6th 
1747, found the claim of the wife's neareſt of kin barred up- 
on her predeceaſe, though nothing was ſtipulated i in their fa- 


vour, nor any diſcharge of the claim ariſing in that event; 
derne certain proviſions of conqueſt and moveables were 


ſtipulated to the wife in caſe ſhe had ſurvived, and which {he 
accepted of in full of her claims in that event. 


And in a till later cafe, viz. Mackinnon contra Macdo- 
nalds, in 1761, your Lordſhips refuſed the claim of the wife's 
— of kin, merely ex preſumpta voluntate, ſhe having been | 
provided, in caſe of her ſurviving, in an annuity during her life, | 
and in a third of moveables, and half of the conqueſt; but 
without any clauſe diſcharging her legal claims, either in one 
event or another, or declaring her . to be in ſatisfac- 
tion of theſe claims. 


It is ſaid for the petitioner, That no more was s intended by 


the foreſaid clauſe ſtipulating 500 merks to the e 1 
neareſt of kin, in the event of her predeceaſe, than a return 
of the one half of the tocher to her neareſt of kin; and that 
as this 500 merks was to be paid out of the 3000 merks | 
which was ſettled upon the wife and children; ſo it was im- 
poſſible to ſuppoſe, that a ſum ſtipulated to be paid out of a | 
| ſubject that could not fall under x 6p jus relictæ, ſhould bar the | 
petitioner, or her neareſt of kin's, right to the jus rehite; | 
And as to the 1000 merks to be paid to the petitioner herſelf, | 
it was ſaid, that it was ſtipulating no more than a return of 5 
ber whole tocher, i in the event of her ſurviving her huſband ; 
and that this ſtipulation is clogged with no other quality or | 


condition, than ſimply the petitioner's ſurviving her huſband. 


But the reſpondents will be pardoned to ſay, that this rea- 


ſoning 1s altogether inconclufive and unſatisfactory. Where 


as the 2 in foppoling that the wife's claim jure relifte, | 
though | 
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though affecting only her huſband's funds, which are G mply 
moveable, ſhould be ſatisfied by a ſum of money to be raiſed 
ovt of the huſband's bericable eſtate? It happens in moſt 


caſes, that the wife's claim jure relictæ, as well as her claim of 


terce, are ſatisfied by a proviſion, ſecured by infeftment, upon 


her huſband's lands; and the reaſon why the 500 merks was 
appointed to be paid out of the 3000 merks provided to the 


wife and her iſſue, appears to be none other than this, that 
(as ſhall afterwards be ſhown) the 3000 merks was all * 
the huſband was then worth in the world. 


The 500 merks is appointed to be paid out of the 300 
| merks; and there is no more reaſon for calling it a return of 
| part of the tocher, than a payment out of the huſband's o- 
| ther funds. And ſuppoſing that it had expreſsly ſaid, that 
| in the foreſaid event the half of the tocher muſt be paid to 
| the petitioner's neareſt in kin, it would not have affected the 
argument. For it cannot be preſumed, that the huſband was 
| to return to the wife's neareſt of kin the half of her tocher for 
Ino conſideration whatever. It muſt be underſtood that there 
| was to be a quid pro quo. It was a reaſonable ſtipulation, u- 
on the ſuppoſition of its being in fatisfaftion of the claim 

| | competent to her neareſt in kin out of her huſband's move- 

| ables; but it is impoſſible to ſuppoſe that it was the intend- 


ment of parties, that, in the event of the petitioner's prede- 


ceaſe without children, her neareſt of kin ſhould not only be 
intitled to claim the 500 merks, but likewiſe to carry off from 
| the huſband, in his own lifetime, the one half of all his 


| moveables. Such a claim muſt, with ſubmiſſion, ha ve appear- 


ed highly irrational, and contrary to the meaning of parties: 
and yet, without maintaining that claim, it is impoſſible to 


ſupport the preſent ; ; for if the legal proviſion of the jus re- 
lictæ ſubſiſts in the one caſe, it muſt likewiſe ſubſiſt in the o- 


ther; and as in the one caſe, the 500 merks muſt be under- 
ood 1 in full of the claim of the neareſt of kin, ſo the 1000 
merks 


1 
merks muſt be underſtood to be in full of the claim compe- 
tent to herſelf, in the event of her ſurviving her huſband. 


But what is deciſive of the preſent queſtion is, the clauſe 
above recited in the marriage- contract, whereby the whole 


conqueſt is ſecured in favour of the bairns of the marriage, 


without any burden whatever; and it would, with ſubmiſ- 


fion, be inconſiſtent to allow the petitioner's preſent claim for | 


a ſhare of this very conqueſt, which, with her own conſent, 


was provided to her children, without any burden or limi- 


tation. 


Stirling of Glorat contra Lukes, which is thus abridged in the 


Vol. 1. p 546 Dictionary. In a contract of marriage, the conqueſt being 
provided to the heirs and bairns of the marriage, and the | 
father having exerced his power of diviſion, one of the | 
daughters, to whom a ſmall ſhare was provided, infiſted | 
for her legitim, contending, it was not in her father's power | 
to provide, even expreſsly, far leſs by implication, that | 
his moveables ſhould not be ſubjected to a claim of legi- 
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ſons were, a man who has no wife or children, may diſ- 


contract of marriage, as well as in any other deed? 246, 
The terms of the contract are the conditions upon which 
the marriage follows, and the children procreated upon 


. 
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5 
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Your Lordſhips will remember the deciſion 17th June 1732, 


tim. It was anſwered, That the legitim was cut off by the | 
contract of marriage, providing the conqueſt to the bairns | 
of the marriage; and when the moveables are once eſta- | 
bliſhed on that footing, the father's power of diviſion fol- 
© lows of courſe. This brought on the queſtion, If the le- 
_« oittim could be ſet afide, even in a contract of marriage? | 
* The Lords found, That, by the proviſions in the contract 
of marriage, and ſettlements made by the father, the pur. | 
ſuer was excluded from any claim of legitim; and the rea- | 
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poſe upon his moveables without reſtraint; why not in a | 


theſe conditions: they are brought into exiſtence, and they 


3 
© can claim no legal benefit by their exiſtence, inconfiſtent 
“ with theſe conditions.“ 

The above decifion is -extremely applicable to this: for if 


the childrens claim of legitim was there cut off, becauſe the 
conqueſt was provided to the heirs and bairns of the mar- 


| riage, which conqueſt, from the nature of the thing, be- 
came ſubject to the father's power of diſtribution; by the 


ſame rule, the claim competent to the wife out of the huſ- 
band's moveables, muſt, in like manner, be cut off in this 
caſe, when, with her own conſent, the whole conqueſt was 
provided to the iſſue of the marriage. 

The queſtion, therefore, can admit of no doubt. There 
is clearly no room for any claim jure relifte. The 3000 


| merks, which was underſtood to be the full amount of all 
| that the contracting parties were worth in the world at the 
I time, was provided to himſelf and his wife in conjunct fee 
| and liferent, and the heirs and bairns of the marriage in fee; 
and the whole conqueſt 1 1s provided, by the wife's conſent, to 
N the bairns of the marriage, without any burden whatſoever. 


And whereas it was ſaid, That the 3000 merks could not | 


| poſſibly be the amount of the huſband's funds, as he was | 
| then in poſſeſſion of a well-ſtocked farm; and as the 3000 


merks contracted was to be placed out upon intereſt, either 


upon land or other good ſecurity, he could not poſhbly i in- 
tend to diſpleniſh his farm, and diſpoſe of his ſtock, to raiſe 
that ſum. 1 is anſwered, That as all the ſubjects that were 
left by Mr Wemyſs at his death, were Ander long poſterior 
to the marriage, they muſt all be conſidered as falling unfler 


the clauſe of conqueſt, unleſs in ſo far as the petitioner could 
ſhow, that the ſame were acquired by funds he was poſſeſſed of 


at the time of the marriage; whereas, not only is there no evi- 


dence of the fact, but the contrary is aſcertained by evidence 


that is the moſt clear, and, in a queſtion with the petitioner, the 


acknowledgement of the petitioner herſelf ; (ane! it muſt be ad- 


moſt unexceptionable of any that can be Had, and that is the 
D 


mitted, 


1 


mitted, that no perſon now living had better acceſs to know _ 
the extent of the funds they were poſſeſſed of at the time of 
the marriage, than herſelf. In the anſwers for the now peri- 
tioner, to the petition of the now reſpondents, of date 28th 
June 1770, there is the following paſſage. * When the re- 
* ſpondent intermarried with James Wemyſs, the petitioner” 5 
father, he was in very low circumſtances : 3000 merks, in- 


bs cluding her tocher, was the outſide of all he had in the 
* world.” Here is an explicit acknowledgement upon the 


part of the now petitioner, that the whole funds they were 


| poſſeſſed of at entering into the marriage, were provided to 


herſelf and huſband in liferent, and the heirs of the marriage 
in fee. James Wemyſs was then but a young man, and his 


farm not conſiderable ; and it is well known, that tenants 
and trading people do, at their marriage, generally contract 
all they are worth at the time; and though, by the words 
of the contract, they are taken bound to lend out the con- 
tracted ſum upon land or other ſecurity, yet that is never in- 
ſiſted upon, as it might be hurtful to the parties themſelves 
during the marriage: and therefore, as the whole conqueſt 
was, with her own conſent, provided to the children of the | 
marriage, without any burden; ; this, of itſelf, muſt be an 
abſolute bar to any claim in virtue of her jus relidte. 


And this being the caſe, it is altogether unneceſſary to 
trouble your Lordſhips with any obſervations upon the ma- 
ny learned arguments and authorities ſtated in the petition, in 


order to ſhow, that a conventional proviſion in favour of a 
wife does not ſeclude her from her jus relictæ, unleſs that pro- 
viſion was granted and accepted of by her in ſatisfaction 
thereof. The reſpondents, in this caſe, have no occaſion to 


maintain, that, anterior to the ſtatute 1681, a conventional 


_ proviſion did debar the wife from the terce, and other legal 


proviſions, though not ſo expreſſed ; or that the jus relictæ did 
fall under the ſpirit and intendment of the ſtatute 1681. The 
reſpondent's plea i is, That, upon a fair and juſt conſtruction 

of 
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of the contract itſelf, the petitioner's jus relictæ is in this 
caſe cut off by the conſent and agreement of the contracting 
arties. 
„ It is ſaid in the petition, That if there had been no proviſion 
whatever made for the petitioner in this marriage-contraR, it 
could not be maintained, that the proviſion of the conqueſt 
to the children of the marriage, would have fruſtrated the 
| petitioner's right of terce in any lands purchaſed by the huſ- 
band; and that, for the ſame reaſon, the proviſion of con- 
queſt, cannot deprive the petitioner of her Jus relictæ, unleſs 
it had been ſo expreſſed. 
To this it is anſwered, That the caſe here put, it is belie- 
ved, did never happen. The petitioner will find it difficult 
to point out any contract of marriage which did not contain 
ſome ſtipulation in favour of the wife. But if ſuch a con- 
tract ſhould exiſt, as the petitioner is here pleaſed to ſuppoſe, 
the reſpondents can ſee no reaſon why the ſtipulations of par- 


1 ties ought not to have full effect; and they apprehend, that, 
in the caſe ſuppoſed, the petitioner, by her own act and deed, : 


would be deprived of her terce in the conqueſt lands. 

The petitioner is pleaſed to ſay, that the plain meaning of 
your Lordſhips interlocutor now reclaimed againſt, is, that 
though the petitioner cannot take both her legal and conven- 
tional proviſions, yet ſhe may betake herſelf to the one or the 
other, as ſhe finds moſt beneficial to her. 

But it is, with ſubmiſſion, impoſſible that your Lordſhips 
interlocutor can bear any ſuch conſtruction; nor is any option 


| thereby given to the petitioner. The firſt vlea that was main- 


tained by this petitioner, was, That as ſhe had not ſigned the 


contract, ſhe was intitled to repudiate the proviſions therein 


ſtipulated, and to claim her terce out of the lands in the ſame 
manner as if there had been no marriage-contratt. But your 
Lordſhips found, that the marriage · contract was binding up- 
on all parties; which was finding, in other words, that 

ſhe behoved to be ſatisfied with the proviſions therein ſtipula- 
Ez | ey = 
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ted, and was not intitled to claim a terce out of her huſ- 
band's lands. The reſpondents have endeavoured to ſhow, 
and they hope to your Lordſhips fſatisfaQtion, that the peti- | 
tioner, by this marriage contract, was ſecluded from the jus 
relifte as much as from the terce ; ſo that the contract muſt 


be equally binding upon her as to both. If the has an op- 


tion to claim her jus relictæ, ſhe muſt likewiſe have an option 


to claim her terce; ſo that to give her ſuch option now, 
would be to overturn an interlocutor of your Lordſhips, which 
bas become final long ago, and cannor __ be brought un- 
der review. 


The petitioner has likewiſe thought proper to attack the 15 


juſtice of the aforeſaid interlocutor, finding the contract bind - 
ing upon all parties; but as that interlocutor has long ago 
become final, it would be improper to trouble your Lord ſhips 


with ſaying any thing in ſupport of it. The reaſons of the 
Judgement are obvious and apparent, and they are not only 


founded in law, but in ſound ſenſe and reaſon. 


The petitioner, in order to create unfavourable impreſſions | 


againſt the reſpondent David Wemyſs, is pleaſed to ſay, that 


he is wallowing in riches, whilſt ſhe is left to ſtarve; that the 
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eſtate of Lathallan was purchaſed by the petitioner's huſband | b 


at the price of L. 3000 Sterling; that he expended conſiderable 


ſams in incloſing and improving it at the time of his death; | 
that the leaſe of the lands of Caſſingray, for which he paid a 

graſſum of L. 500 Sterling, was, at his death, worth near 
L. 3000 Sterling; and that his — funds would ha ve a- : 


mounted to L. 2000 Sterling. 


But the circumſtances of parties are here very much miſ- 


repreſented. The fact is, that the yearly rent of Lathallan, 
when James Wemyſs made the purchaſe, was only L. 66, 4s. 


Sterling, for which he paid L. 2317 Sterling; but he neither | 


did, nor could, make the leaſt improvement on the lands, 


as che purchaſe was made by bim within two years of his 


death. 
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death. They were then ſet in tack at the foreſaid rent, which 
tack is ſtill current. | 

With reſpect to the tack of Caſſingray, the graſſum paid 
was only 6000 merks; and the ſums ex ed by him were 


inconſiderable. All that he did was, the building fome dry- 
| ſtone dikes upon the limits of the farm; but no incloſures 


were perfected or divided before his death: but the reſpond- 


ent, David Wemyſs, has, fince his father's death, at a very 
great expence, laid out the grounds in proper inclofures ; .fo 
that it is quite a miſtake, that this tack would, at Mr 
Wemyſs's death, have given any thing like L. 3000 Sterling. 


As to the perſonal funds, the groſs amount of them might 


be near to L. 2000; but of theſe ſundry debts will not be re- 
covered: and as he has already — Be bound to pay to 
| ſome of his brothers and fiſters, with whom he has ſettled 
| matters, no leſs than L. 2600 Sterling, and others of them 
| have ſtill claims againſt him; fo, after all burdens are cleared, = 
2 his free funds will not be very confiderable. 


The accident of her huſband's acquiring more fabliance 


chan he was originally worth, can make no difference upon 
| the merits of the preſent queſtion. He might, in place of 
| being ſucceſsful in his buſineſs, have proved the Rar 7a and 
have left no greater funds than what were ſufficient barely to 
anſwer her proviſions. In which caſe, the law could not have 


compelled her to grant any indulgence to her children. 
At the ſame time, from the behaviour of her children to her 


| all along, and from the offers which her eldeſt ſon has made to 


her, merely to avoid a law-ſuit, ſhe might have ſeen, that 
they do not mean, in ſettling with her, to confine themſelves 
within the ſtrict bounds of law. Much higher offers have 


been made to her, than ſhe had the ſmalleſt title to expet; 
but her demands hitherto have been ſo exorbitant, that they 
could not poſſibly be complied with. At the ſame time, af- 
ter all that has happened, the petitioner: may reſt aſſured, 
that the will meet with more than Juſtice from her children. 


* 5 Upon 


„ 


V pon the whole, It is humbly ſubmitted to your Lord- 
ſhips, if the petitioner in this caſe is not barred from her le- 
gal claims, by the ſtipulations of the contract; and that as, 


by the contract, ſhe is intitled to a conventional ſhare of her 


huſband's moveables, ſo ſhe cannot, under pretence of her 
jut relictæ, claim another ſhare of the ſame moveables. The 
plain and obvious meaning of the agreement is, that ſhe 


..| ſhould have a certain intereſt in the effects, in the different 
events therein ſpecified, which intereſt is liquidated by the 

contract; that even her neareſt of kin ſhould have a ſpecific 

{hare, in caſe ſhe predeceaſed; that her children ſhould have 
whatever the huſband, by his induſtry, could acquire, with= | 
out any burden in her favour, other than what was ſpecially | 
provided to her in the contract, which did clearly imply an 


agreement, that all legal claims ſhould be extinguiſhed. \ Þf 


In reſpett whereof, &c. 
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